A. Well, the front end would be loose and the
differential would turn the drive shaft
around.

Q.  The differential is hooked onto the rear
end of the drive shaft?  Is that right?

A.  Right.

Q.  The back wheels?

A.  Right.

Q.  And that would still be turning as the
truck is moving.  Is that right?

A.  Right.  Yes.

Mr. Underwood stated that it is not unusual to use the
transmission to help brake the truck while it is on a grade
or an incline (Tr. 20).  He identified a copy of an MSHA
fatal accident report involving another mine operator where a
drive shaft on a haulage truck gave way and the operator lost
control of the vehicle (Tr. 21; exhibit P-4).  Petitioner's
counsel asserted that this incident is a representative
example of what could happen when a truck loses its transmis-
sion (Tr. 21).  Respondent's representative took the position
that the report is not particularly relevant because it
states that "the direct cause of the accident could not be
determined" (Tr. 23).

Mr. Underwood believed that the violative conditions
which he cited with respect to the drive shaft could result
in serious injuries or a fatality in the event the truck
overturned or collided with another vehicle or individual.
He believed that the condition was observable and that the
lost transmission motion and noise from the rubbing action
should have alerted the respondent.  Since the result of the
rubbing action was observable, a routine further inspection
under the truck would have detected the loose and missing
bolts (Tr. 24).  Mr. Underwood confirmed that the truck was
taken to the shop, and that when he next saw it, it was
repaired.  To his knowledge, the truck was not used after the
citation was issued (Tr. 24).

In response to further questions, Mr. Underwood stated
that the truck operator is required to inspect his truck
before operating it.  Although one would have to be under the
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